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EDITORIAL NOTES. 


Since New Jersey offers facilities to residents of other States to 
associate themselves as corporations under her laws, and so many com- 
panies are organized here for doing business elsewhere, it is important 
that there should be no question as to how many of the directors are 
required by our statutes to be residents of this State. There have 
been so many statutes on the subject that it is hard to tell what the 
resulting eftect of them all is. An act passed last month makes it 
certain that it is now unnecessary for more than one director of any 
company incorporated under the laws of this State by general or spe- 
cial act to reside in New Jersey. (Laws 1892, ch. 55, approved March 
10.) This renders it easy to be sure ot complying with the law in 
any case by having only one resident director, but the question still 
remains, with respect to any class of companies, whether it is neces- 
sary to have any resident directors at all. In an article in this maga- 
zine for November, 1890 (13 N. J. L. J. 347), the conclusion was that 
under the law, as it stood before the act of March 10, 1892, it was 
necessary (under the act of March 29, 1878) for water companies, and 
under the Land Improvement act (Rev. 567) for companies formed 
under that act to have a majority of resident directors; manufactur- 
ing companies were required to have only one resident director. 
(P. L. 1881, p. 122.) Other companies organized under the General 
Corporation act were subject to no restriction as to resident directors ; 
there was no provision for resident directors in the general acts con- 
cerning railroad and canal companies, street railway companies, gas 
companies or telegraph companies; and companies formed under spe- 
cial acts, not being water companies nor manufacturing companies, 
were governed by their respective charters. 

If this be a true statement of the law as it was before the passage of 
the act of March 10, 1892, the effect of that act is only to relieve water 


yy 
é 








98 THE NEW JERSEY LAW JOURNAL. 


companies and land companies and some corporations created by spe- 
cial charter from the obligation to have more than one director resid- 
ing in New Jersey. 


ANOTHER ACT, approved March 10 (ch. 56), provides “ that it shall 
be lawful for any corporations of this State incorporated by any gen- 
eral or special act to carry on and conduct its business outside of the 
State of New Jersey, although not provided for in the act or certifi- 
cate of incorporation of any such corporation; provided, however, 
such corporation shall have an office in the State of New Jersey.” 
All acts and parts of acts inconsistent with this provision are repealed. 
This would seem to make it unnecessary to state in the certificate of 
organization what portion of the business of a corporation is to be 
sarried on outside of this State, and in what States and countries the 
company proposes to carry on its operations. It is to be observed, 
however, that section 15 of the act concerning corporations, as 
amended May 9, 1889, gives authority to hold and convey real and 
personal property outside of the State upon condition that the busi- 
ness to be done outside of the State is specified in the certificate, and 
the recent act does not expressly refer to property, but only permits 
carrying on business outside of the State. 


A Goop DEAL of ingenuity has been exercised to devise a form of 
contract under which a builder may actually be compelled to complete 
his work in a given time, or pay damages if he fail todo so. It has 
been confidently provided that he should pay a penalty of so many 
dollars for every day’s delay, and the courts have said they would not 
enforce a penalty, but could only give compensation for the damage 
suffered. Acting upon this suggestion contracts have been drawn so 
as to provide for the payment of a certain sum as liquidated damages, 
and the courts have said that the sum was really a penalty and that 
payment of it would not be required. 

There is no doubt that damages may be recovered and’ that parties 
may liquidate the damages by agreement. But it is not enough to 
call the sum to be paid liquidated damages; it must in fact be dam- 
ages for a specific breach of contract having some relation to the thing 
agreed to be done, and not merely a lump sum to be paid on failure 
to do any one of a number of things of very different importance. 
This rule is illustrated in a recent English case in the Court of Appeal. 
Law v. Local Board of Redditch [1892], 1 Q. B. 127. By a contract 
for the construction of sewerage works, it was provided that the 
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works should be completed in all respects and cleared of all imple- 
ments, tackle, impediments and rubbish by a certain day, and that in 
default of such completion the contractor should forfeit and pay to the 
urban authority the sum of 100/. and 5/. for every seven days during 
which the works should be incomplete after that time, the sums so 
forfeited to be recovered as and for liquidated damages. The work 
was not completed for twelve weeks after the day fixed, and in an 
action for a balance due under the contract, the defendants made a 
counter-claim for 160/. as liquidated damages. 

It was insisted on the part of the plaintiffs that the 100/. and the 5/. 
per week were only penalties and could not be enforced. It was said 
that there were two events on which the money was to become pay- 
able—the non-completion of the work and the clearing away of the 
imp'ements, and that non-completion itself covers a great many 
breaches of contract, some of which may be very important and some 
very minute, and that there was no proportion between the payment 
of a lump sum of 100/. and the delay of a single day, especially as only 
5l. was to be paid for the delay of a whole week; tie sums, therefore, 
were really penalties, and could not be enforced. 

The judges, however, said the real meaning of the contract was 
that the 100/. were to be paid for the non-completion of the contract 
without regard to the clearing away of rubbish, and that, therefore, 
there was to be but one event on which the money was payable, and 
they said that even if the clearing away of the rubbish was to be con- 
sidered, that should be regarded as a part of the completion of the 
work, and that, therefore, there was in any case only one event on 
which the payment was to be made; and so the case came within the 
rule according to which if a sum is payable on the happening or non- 
happening of one event, it is to be regarded as liquidated damages; 
but if, on the other hand, it is payable on the happening of several 
events, some of which would entail very trifling damage, then it is to 


be regarded as a penalty. 


Kay, L. J., in passing judgment in this case, gave a short history of 
the law on the subject to show how the words “ liquidated damages ” 
came to be inserted in contracts of this kind and what they mean. 

He said: “In early times it was decided by courts of equity that, 
where a sum of money was agreed to be paid as a penalty for non-per- 
formance of a collateral contract, equity would not allow the whole 
sum to be recovered; but, where the damages for non-performance 
of such contract could be estimated, it would cut down the penalty 
to the amount of the actual damages ‘sustained. One of the earliest 
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vases on the subject is Peachy v. Duke of Somerset, 1 Str. 447, where 
Lord Macclesfield says that ‘ the true ground ot relief against penalties 
is from the original intent of the case, where the penalty is designed 
only to secure money, and the court gives him all that he expected 
or desired.’ The doctrine so stated was afterwards modified and 
extended to other cases than the security of money by Lord Thurlow 
in Sloman v. Walter, 1 Bro. C. C. 418, where he says: ‘The rule 
that, where a penalty is inserted merely to secure the enjoyment of a 
coltateral object, the enjoyment of the object is considered as the 
principal intent of the deed, and the penalty only as accessional, and 
therefore only to secure the damage really incurred, is too strongly 
established in equity to ke shaken.’ In that case the sum to be paid 
was to secure to the defendant the use of a certain room, and Lord 
Thurlow, considering that it was in the nature of a penalty, and not 
of assessed damages, granted an injunction against a suit for the 
recovery of it. Therefore, it became a settled rule in equity that, 
where a sum was agreed to be paid in respect of the performance or 
non-performance of a collateral matter, the actual damages for which 
could be estimated, the penalty would be cut down, and only the 
actual damages sustained would be allowed. 

“Tt was for that very reason that the words ‘as and for liquidated 
damages’ and similar words came to be inserted in contracts. The 


—— 


contracting parties meant by the use of them to exclude this rule of 
equity, and to say that the sum agreed upon should be considered not 
to be a penalty, but the amount which they themselves assess as being 
the damages which would be incurred in the event of the contract 
being broken. It was to avoid the interference of courts of equity 
that such words were introduced. But then the courts of law inter- y 
fered, and, as it seems to me, went further than courts of equity had 
done originally. They held that, though the parties had expressly 
said that the sum agreed to be paid was liquidated damages and nota 
penalty, they would construe the agreement as meaning that it should 
be a penalty. One of the leading cases at common law in which a 
sum agreed to be paid for breach of contract was treated as a penalty 
is Astley v. Weldon, 2 B. & P. 346, where Heath, J., said: ‘ Where 
articles contain covenants for the performance of several things, and 
then one large sum is stated at the end to be paid upon breach of per- 
formance, that must be considered as a peualty. But where it is 
agreed that, if a party do such a particular thing, such a sum shall be 
paid by him, there the sum stated may be treated as liquidated dam- 
ages.’ Again, in Kemble v. Farren, 6 Bing. 141, though the con- 
tract expressly stated that the sum mentioned was to be paid as 
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liquidated damages, the court, seeing that it was to be paid on per- 
formance or non-performance of a number of matters, some of which 
would involve very inconsiderable damages, treated it merely as a pen- 
alty. If any one desires to read a very elaborate exposition of the 
cases On this subject, he will find it in the judgment of Jessel, M. R., 
in Wallis v. Smith, 21 Ch. D. 243. It was no doubt a very serious in- 
terference with the terms of a contract to say that, though the parties 
had expressly stipulated that a sum was to be paid as liquidated dam- 
ages, the court would not allow the words to have their ordinary effect, 
but would treat the sum asa penalty. That has never been done, so 
fur as I am aware, except in cases like Kemble v. Farren, 6 Bing. 141, 
where the damages were made payable, not on one single event, but 
on a number of events, some of which might result in very inconsid- 
erable damages. In that case the court applied a construction which 
was contrary to the very words which the parties themselves had used. 
We have to consider within which class of cases the present comes— 
whether this is a case where a sum is made payable upon several 
events, some of which are of small importance, or whether it is a case 
in which it is made payable upon only one event.” It was held that in 
this case the completion of the work was but one event, and that the 
money to be paid was properly called liquidated damages, and could 
be recovered as such. 


AN INTERESTING CASE in the recent English Law Reports is Cleaver v. 
Mutual Reserve Fund Life Association [1892], 1 Q. B. 147, relating to 
the policy on the life of James Maybrick. The policy was made in favor 
of his wife, Florence E. Maybrick, who was afterwards convicted for 
the murder of her husband. An action was brought by the executors 
of James Maybrick, and also by Cleaver, as assignee ot Florence E. 
Maybrick, and the Court of Queen’s Bench Division held that if it 
were proved that James Maybrick died from poison intentionally ad- 
ministered to him by his wife, that would afford a defence to the 
action, not only as against the plaintiff, Cleaver, representing Florence 
EK. Maybrick, but also as against the executors of James Maybrick. 
The Court of Appeal reversed the decision and held that, as against 
the executors, the crime of the wife was no defence to the action. It 
was insisted that it would be contrary to public policy to pay this 
policy, which was made in favor of the wife, when the death of the 
husband was caused by the intentional act of the wife. The court 
said it was no doubt a rule that if a contract be made contrary to 


' public policy, or if the performance of the contract would be contrary 


to public policy, performance cannot be enforced either in law or 
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in equity. But that when full consideration has been paid, this rule 
ought not to be carried a step further than the protection of the public 
requires. The wife, in this case, was not a party to the contract, and, 
except so far as an action of public policy comes in, her act will be 
no defence to an action by the executors. There is, it is true, a trust 
in favor of the wife, and this by her act she has rendered incapable 
of performance and it must be treated as not existing. The defend- 
ants must pay the money to the executors, and then it will be for 
them to deal with it according to their duties as executors; they will 
be trustees of it for the wife if she had not forfeited, but her interest 
being forfeited it forms part of the estate of the insured; if there are 
ereditors, it will go to them as far as may be necessary to satisfy their 
claim; if anything is left it will go to the children of the assured, if 
there are any. The judgments were delivered by Lord Esher, M. R. ; 


Fryer and Lopez, L. J. 


Tue act providing for the Electrical Subway Commission gives ex- 
traordinary power to a single body of men appointed by the Governor 
and authorized to control the internal affairs of the cities in every part 
of the State. There is no need to say anything at this time about the 
policy adopted within a few years past of giving the control of local 
affairs to State officials. There was certainly no general demand for 
a State board to provide for putting electric wires under the ground 
in all the cities of the State. In New York the statute appointing 
the Commissioners of Subway applies only to cities having more than 
500,000 inhabitants in which the solution of the difficulty arose out of 
the multitude of electric wires requiring immediate attention. The 
legislation in New York has been held by the Court of Appeals to be 
constitutional. The principle of the case was stated in The American 
Rapid Telegraph Company v. Jacob Bleers, 125 N. Y. 641, in which 
it was held that the acts authorizing telegraph lines to be constructed 
in the streets conferred upon the telegraph companies only an authority 
or license to use the streets for a public use not inconsistent with gen- 
eral street purposes, and that these acts of the Legislature were gen- 
eral public legislative acts in the exercise of the police power of the 
State, and were therefore not beyond the reach of future legislation, 
and that the State did not surrender its power over the public streets, 
nor in any way curtail its police power, nor absolve itself from the 
duty of maintaining the streets and highways of the State in a safe 
and proper condition for traveling; and the court held that the order 
of the commissioners to remove the poles and wires and put the wires 
in subways after due notice was a proper and reasonable exercise of 
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the control over the streets, and that the cutting down of the wires 
after failure to comply with the notice was not a taking of the prop- 
erty for public use, but simply a removal of it after it had become a 
nuisance. 
It was also held that the companies were not protected by the act 
of Congress authorizing them to use the post roads of the United 
States and making all public roads post roads. The court held that 
these acts of Congress could not deprive a State of the control of its 
highways, and that the act of Congress was perfected by permission to 
place the wires in subways. Judge Wallace, of the United States 
Circuit Court, had granted an injunction against removing the wires 
from the elevated railroad in New York city, on the ground that this 
was a post road, and that the wires might need the protection of the 
act of Congress of July 24, 1866. But he did not actually decide the 
point. Western Union Telegraph Co. v. N. Y., 38 Fed. Rep. 552; 
People v. Squire, 107 N. Y. 593, confirming 8. C., 14 Daly 154; U.S. 
Illuminating Co. v. Hess, 19 N. Y. State Rep. 883; U.S. Illuminating 
‘o. v. Grant, 27 N. Y. State Rep. 767; Armstrong v. Grant, 31 N. Y. 
State Rep. 248, 56 Hun. 226; Brush Electric Illuminating Co. v. 
Consolidated Tel. and Electrical Subway Co., 60 Hun. 446; Manhat- 
tan Electric Light Co. v. Grant, 56 Hun. 642. 





SOME ASPECTS OF THE LEGAL STATUS OF INDIANS AND, INCIDENTALLY, OF 
NEGROES IN COLONIAL NEW JERSEY. 


Within the scope of this brief outline of the legul status of Indians 
and Negroes in Colonial New Jersey, no attempt has been made to 
introduce much interesting material from the days of Penn to Benezet, 
but rather to carefully review the most notable laws found in Leam- 
ing and Spicer and later Colonial compilations. Unfortunately, but 
little attention has been given by State histurians to the economic 
side of our early life and the many laws, embryotic as they were, 
which were passed in reference to social conditions. It is with the 
intention of placing a synopsis of legislative enactments before those 
who may be interested, that the following sketch occupies the pages 
of the Law JouRNAL. 

It was the intention of the earliest grantors of the soil of what is 
now New Jersey that great care should be taken concerning the wel- 
fare of the natives, and the strong religious influence, whether Pres- 
byterian on the East or Quaker on the West, recognized that the Red 
Man had at least a nature capable of cultivation and elevation. Among 
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the first instructions sent by Sir George Cartaret to Philip Cartaret, 
February 10, 1674, the latter being Governor of Nova Cesarea, his 
Excellency was to “treat them with all humanity and kindness, and 
not in any wise grieve or oppress them; but endeavoring by Christian 
carriage, to manifest piety, justice, and charity in your conversa- 
tion with them; the manifestation whereof will prove beneficial to the 
planters and likewise advantageous to the propagation of the gospel.” 
That the Indians, although they were soon enslaved upon the same basis 
as the Negro, were objects of solicitous care is proved by the famous 
address of ‘‘ Withered Grass” the Indian chief and last of the Leni 
Lenape, in his speech before the New Jersey Legislature. A quarter 
of a century later than the Cartaret instructions, or in November, 
1702, Queen Anne instructs Lord Cornbury, Governor of the United 
Jerseys, to secure a law against inhuman masters and to see that 
“ wilfull killing of Indians and Negroes may be punished with death, 
and that a fit penalty be imposed for the maiming fo them.” In con- 
junction with the legislative body he was to inquire as to the best 
means of the conversion of Negroes and Indians, and to moreover 
encourage the Indians to trade with England rather than any other 
European nation—by the way a naive mixture of ecclesiastical and 
mercantile policies, always characterizing England’s connection with 
her young colonies, and which can be seen even in this late day. 

The Indian was the owner of the State soil, and, to the credit of 
the settlers be it said, every fair effort was made to extinguish native 
title. In those days a half barrel of rum, red scarves, knives and 
glass seem but small, “ good and valuable considerations ” for a trans- 
fer; nevertheless in all the long history of New Jersey, few, if any, 
litigations ever arose where it was claimed that whites attempted 
to defraud Red Men. Wise and even elaborate provisions were made 
to secure lands by honorable means. At the very beginning (Febru- 
given by Berkley and 
Cartaret, the same to be observed by the Governor, Council and In- 
habitants, it was ordered that the Indian lands shall be purchased by 
the Governor and Council in the name of the Lord Proprietor. Sub- 
sequent settlers were to reimburse the Proprietor and pay charges. 
In 1672 (December 7), directions to the Governor and Council regard- 


? 


ary 10, 1664), in the “instructions and orders’ 


ing the purchase of these lands were sent to America. In 1682 
(March 1—December 5), an act was passed providing that not only in 
East Jersey, but in other Provinces, it was the custom for the Gov- 
ernors to call together Indians and their Chiefs in the matter of pur- 
chasing their lands, and inasmuch as others, unauthorized, in the 


Province during the late disorders had treated individually with the 
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natives, it was enacted that no person should thenceforth so do unless 
by warrant signed by Governor or Deputy Governor under the seal. 
The subsequent deed was to be in the name of the “ Lords Proprietors 
of the Province of East Jersey,” and was to be recorded. Oftenders 
were to be prosecuted as breakers of the public peace. 

It is remarkable that the very first chapter of the Concessions and 
Agrcements—the most notable document of Democracy ever known to 
the then civilized world, and adopted for West Jersey March 3, 1676— 
contains provisions for the purchase of Indian lands. It provided that 
before lands were surveyed the Commissioners were to meet the 
natives and agree upon a price. The grant was to be in writing or 
published in “some other publick way used in those parts of the 
world,” and was to be kept in a register, of which the Indians were to 
have a copy. In 1683, (2d to 15th of 3d month), a law provided that 
Indian lands purchased by Commissioners could be used for Province 
benetits, whilst in the same year it was enacted that no person was to 
buy land except by Governors’ and Commissioners’ warrant. Titles 
founded on other purchases were declared to be void, and offenders 
were pronounced enemies of the Province and were fined 5s. per acre. 


In the first Legislature under the Union (Nov. 10 to Dec. 13, 1703) it. 


was enacted that inasmuch as Jerseymen had bought Indian lands 
without due regard to law, future purchases, except by proprietary 
license given by the recorder and viewed by the Governor, were void. 
For violation it cost the purchaser 40s. per acre. Previous unli- 
censed vendees must secure a confirmation of title, else their purchase 
to be of no eftect. Disposition was made of the whole matter in a 
final and satisfactory manner on the 12th of August, 1758, when 
Andrew Johnson, Richard Salter, Charles Reed, John Stevens, Wil- 
liam Foster and Jacob Spicer, Esqs., were appointed a commission to 
settle all Indian land claims for the sum of £1,600. The Indians south 
of the Raritan were moved to Edge Pelick, near Vincentown, Bur- 
lington county, where persons yet live who have traces of aboriginal 
blood in their veins. The natives retained their hunting and fishing 
rights on all unoccupied land. 

Just exactly the political relation which the white men occupied to- 
ward the Indian is difficult to say. Although the aborigines were 
placed in bondage, the sachamic and tribal divisions were recognized 
and treaties were made and carefully kept. One Legislature would 
pass, as will be shown, laws as stringent as any ever found on South- 
ern law books of ante-bellum times, and the very next Assembly 
would propose to treat with the Indian upon a basis of political 
equality. The curious phase of the case is that lands were bought 
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and rights secured, and in the same decade all personal freedom of 
Indian slaves was absolutely annulled. An Indian treaty was held at 
Piscataway on the 29th of May, 1679, the following being the Jersey- 
men present: The Governor, Captain John Pike, Captain William 
Standford, William Pardon and Secretary James Bollen, of Council, 
and Captain John Brown, John Ogden, Richard Hartshorne and 
Samuel Dennis, of the Assembly. Eleven years before this event, the 
Governor, Captain Treat, Captain Varlett, and Messrs. Mollins and 
Dennis were authorized to treat with the Indians concerning cattle 
and horses ranging “‘up into the country,” and also to settle all differ- 
ences and trespasses. 

In 1668, the Legislature ordered that two men be sent to the 
Sachems of the Indians who kilied the Indian boy at Elizabethtown 
and demand the murderers. If the oftender be concealed and not 
delivered, it was significantly remarked that the oecasion “ will be ever 
remembered against the Indians.” 

In West Jersey, the XXV. Chapter of the Fundamental Laws pro- 
vided that if the Indians wrong the proprietors, freeholders, or in- 
habitants, the Commissioners were to notify the tribal Sachems ac- 
cording to law and equity. In case the white man injured the Indian 
a * tryal by six of the neighborhood and six of the said Indian natives,”’ 
should decide the merits of the action. The Commissioners were 
to use their endeavors to have the Red Men employ the Anglo Saxon 
methods of settling a dispute. 

In the matter of local trade, the Legislature regarded the Indians 
much as the home government of England, at a later date, viewed the 
descendants of the early Jerseymen. As England made our State a 
simple producer and troke down industrial competition, so the As- 
semblies tried to crush out all ambition in the breast of the Red Men. 
They, in this respect, were wards or more correctly slaves. A few 
citations from the laws prove this to be undeniably true. In 1668 it 
was provided that no person shall buy from the Indians any swine, 
neat cattle, or horses, skins or flesh, dead or alive, under penalty of 
£10. And again, in 1679 (May 8), the session at Middletown pro- 
hibited persons outside the province from treating or trading with 
the Indians. Any citizen of the colony could seize the vessel em- 
ployed in such commerce and have her condemned by the court, the 
complainant receiving one-third of the spoils. In the law passed at 
Elizabethtown (March, 1682), Negroes and Indians are mentioned in 
the same act and upon slave basis. Without a “ fence” or receiver, 
Negroes and Indians could not steal or expose for sale the goods of 
their masters, and with this end in view all persons were forbidden to 
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“‘ buy, sell, barter, trade or traffique” with Negroes or Indians for 
any commodity whatsoever, under penalty of £5. Should any Negro 
or Indian tender for sale goods belonging to his master, and be unable to 
show proof that he was an agent, the servant should be taken by the 
vendee and whipped. The person so doing should have a reward of 
one-half crown, to be given him by the master. A law of October, 
1694, provides that should “any slave (Negro or Indian) take dogs, guns 
or pistols to woods and hunt without a master or white companion, 
he shall forfeit 20s. for the first offence, and the action to be against 
the owners.” No slaves were allowed to keep swine with their own 
mark, under 20s. penalty. Any person keeping a slave without his 
owner’s consent above two hours, was to forfeit 5s., and any one find- 
ing a slave within five miles of his owner’s home, without master’s 
leave, shall receive a pro rata per mile for returning him. 

Persons furnishing slaves with guns were to forfeit 20s. for each 
offense, the money to go to owners. In 1695 it was enacted that 
negroes and other slaves taken into custody for felony or murder had 
the right of justice’s and jury trial, whilst if slaves stole poultry, 
game, etc., the masters were held accountable for damages, and each 
offender received a maximum of 40 stripes. Entering well into the 
Colonial period, it is noticed that an act of March 11, 1713-14, pro- 
hibits all trade with Indian, Negro or mulatto slaves, except with mas- 
ter’s consent. A slave without a pass found five miles from home was 
to receive 20 lashes on the bare back, and the “ taker up” had a mile- 
age of 5s. for returning him. Slaves without passes and coming to 
New Jersey without passes were also to have 20 lashes. A slave 
caught ravishing a white woman was corporally punished, whilst if he 
were caught stealing in any sum between 6d. and 5s. he received 30 
lashes, and above 5s. 40 lashes. The constable doing the whipping 
had a fee of 5s. paid by the slave’s master. 

A person concealing a slave was fined 40s., and if the slave was 
harbored, the full value was to be given the owner. The poor crea- 
tures could not hold lands, tenements, or hereditaments, even when 
manumitted, but the fee or tail should escheat to the King. By act 
of May 10, 1768, a slave (Indian, mulatto or Negro) convicted of rape, 
arson, mayhem on a Christian, or murder of another slave, was to die 
without benefit of clergy. Manslaughter and stealing above £5 to be 
punished with death or severe penalty. That the Legislature looked 
with distrust upon the emancipation ideas of Woolman and Benezet 
is shown in Burlington, when, as late as 1769, a law was passed provid- 
ing that if a master manumitted a slave he should give a bond of £200 
for the slave’s support. 
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The colonists viewed the Indians with suspicion upon the estab- 
lishment of organized government, and took precautions concern- 
ing possible Indian outbreaks. The laws of Cartaret’s time provided 
a house in each town to protect women and children, the edifice to 
be well provisioned and guarded. If the guard failed to meet, a 
fine of 3s. per head was imposed, and 6s. for each man and team. A 
half barrel of powder and 160 pounds of lead were given each town 
for its defense, and if the said town did not prepare to fortify inside 
of two months, a fine of £5 per week was to be laid. In the same 
year a law prohibited any person from selling or giving away to the 
Indians “ any guns or ammunition whatsoever instrumental for war.” 
A forfeit of £10 was fixed if the articles were above the value of 1s., and 
double that amount for a second oftense. Locksmiths and blacksmiths 
could not repair the Indians’ guns under penalty of 20s. for first oftense, 
40s. for second, and double the whole amount for third, and so on. 

Of all the problems which confronted our early legislators none was 
of more importance than that concerning the sale of liquor to the Red 
Men. The Indians were prone to drink and the traders took advan- 
tage of the simplicity of the native. These two facts led to consider- 
able legislation, and as early as 1677, (acts passed at Woodbridge and 
Elizabethtown) the statement was made that abuses having arisen re- 
garding the sale of strong drink to the Indians, it was enacted that if 
any one shall sell drink to them and “ not take eftectual care to pre- 
vent any disturbance that may happen,” the offender should pay, on 
conviction, a fine of 20s. On the 29th of May, 1679, the Legislature 
at New Piscataway enacted that persons giving the Indians drink, 
shall receive twenty lashes on the bare back for the first offence ; 
thirty lashes for the second offence, and imprisonment at the G >vern- »> 
ment’s pleasure for the third offence, together with such other penal- 
ties as the Court of Assizes shall think fit. Indians made drunk shall 
be used as witnesses against the vendor. An act passed in 1682, at 
Elizabethtown, has the following interesting preamble: ‘ Forasmuch 
as brandy, rum and other strong liquors, are in their kind (not abused 
but taken in moderation) creatures of God, and useful and beneficial to 
mankind, and that those creatures which God bestows are not more to 
be denied to Indians in moderation than to Christians, that all abuses 
therefor may be prevented,” it was enacted that on every person dis- 
posing of “so much brandy, rum, wine, beer, syder or other strong 
liquors, to any Indian or Indians, male or female, within this Province, 
to make him or them drunk,” a penalty of £10 should be inflicted. 
Owing to the difficulty of proving the offence, it was enacted that any 
person from whose house an Indian should come drunk, should be 
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esteemed ipso facto guilty of the breach of this law. It was moreover 
allowed that any person so considered guilty, could clear himself of 
the charge of giving rum to the Red Men. Another provision in- 
flicted a fine of 40s. and loss of goods, should an offender receive a 
pledge or pawn from an Indian when he desired meat or liquor. An 
enactment of July 23, 1681, imposed a fine of £20 for the first offence 
of liquor selling and double that amount for every oftence thereafter ; 
others cognizant of violations were to be treated as principals in the 
misdemeanor. Ifthe violator of the law was unable to pay the fine, 
twenty stripes were to be laid on with a cord whip, “such as shall be 
approved of by the court.” Really, the only lenient Jaw is an early 
one which provided that not only should the Indians be treated with 
Christian charity and humanity, but also, should they buy any strong 
drink, they could remain over night with the seller, provided they be- 
haved themselves civilly. It was indeed impossible to prevent this 
sale of liquor, and even the Perth Amboy act of 1692 was not severe 
enough. The preamble itself says that in spite of pecuniary mulcts 
and stringent laws, the Indians were often drinking to the detriment of 
Province. It was enacted that for the first oftence five lashes on the 
bare back should be given; for the second, ten lashes; for the third, 
fifteen lashes and for the fourth, twenty lashes. A year afterward the 
penalties were changed to a fine of £10, which, estimating the purchase 
power of money then and now would be about $250. In West Jer- 
sey, an act (Nov., 1685) provided a penalty of £5 for selling to Indians, 
although it was always further provided that this law should “ not ex- 
tend to a moderate giving to a Negro for necessary support of nature, 
or to an Indian in a fainting condition (without selling or taking any 
reward for the same).” Francis B. Les. 
TRENTON, N. J. 


JERSEY CITY AND BERGEN RAILROAD COMPANY v. THE MAYOR AND ALDERMEN 
OF JERSEY CITY ET ALS. 


(Court of Chancery of New Jersey, November, 1891.) 


Electric Railways —Tvolley Systen— of the permission and begun the construe- 
Municipal Corporations—Control of Streects— tion of the apparatus, the Court of Chan- 


Injunction.—A Common Council having — cery will enjoin a Board of Street Commis- 
given permission to a street railway com-  sioners from interfering with the work, 
pany to put up poles and wires in certain unless it is made to appear that the 
streets and use electric motors by means method in which it is proposed to use the 
of the trolley system under the act of system is dangerous, and no objections to 
March 6, 1886 (Supp. Rev. 369), and the — the system itself will be considered. 

company having spent money on the faith 
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A bill was filed by the Jersey City and Bergen Railroad Company 
against the Mayor and Aldermen of Jersey City and the Board of 
Street and Water Commissioners of Jersey City praying that the de- 
fendants might be restrained from interfering with the erection of 
poles and wires in the streets of Jersey City for the purpose of oper- 
ating their line of street railway by what is known as the “ trolley 
system.” Permission had already been granted the complainants by 
the Common Council to use electric motors and to supply the elec- 
tricity by this system, and the streets had been designated and the 
work of construction bad been begun. The newly appointed Board 
of Street and Water Commissioners interfered with the work, insist- 
ing that the permission granted by the Board of Aldermen was of no 
avail, and that the construction and operation of the system would be 
dangerous. The Chancellor granted an order to show cause, and, 
while permitting the defendants to make objections based upon the 
method of putting the system in operation, he refused to allow any 
objection to be made to the system itself which the Board of Alder- 
men had given permission to use. The facts and the reasons on 
which the decision was based are set out in the following order made 

By Tue CHANCELLOR: 

It appearing to the court from the bill, answer, affidavits and sched- 
ules herein, that the complainant is a street railroad company; that 
the act concerning street railroad companies, approved March 6, 1886 
(Supp. Rev. 369), gave permission to street railroad companies to use 
electric motors as the propelling power of its cars, provided it should 
first obtain the consent of the municipal authorities having charge of 
the public highways or streets on which it was proposed to use such 
motors; that in September, 1889, the complainant obtained from the 
Board of Aldermen of Jersey City, by its crdinance duly approved by 
the Mayor of said city, that board then having charge of the public 
streets in Jersey City, its consent to the complainant’s use of the elec- 
tric motor as the propelling power of its cars; that thereupon the 
complainant purchased electric motors, and, upon Montgomery street 
from Bergen avenue to Varick street, a distance of a mile or more, 
at considerable expense connected the rails of its double tracks with 
wires, erected poles along the curbs of the street, from which it sus- 
pended wire over its tracks, by which the electric current was com. 
municated with the motors while running upon the tracks, and thus 
introduced what is known as the “trolley system” of movement by 
electricity ; that after that system had been in use upon the portion of 
Montgomery street indicated for sometime, the Board of Aldermen, 
by its resolution, urged the complainant to extend such system of elec- 
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tric locomotion through Montgomery street to the ferry at the foot of 
Exchange Place, and thereupon the complainant, at considerable ex- 
pense, connected the rails of its tracks upon Montgomery street from 
Varick street to the ferry aforesaid, by wires, and prepared to intro- 
duce the system of locomotion aforesaid, according to the demand of 
the Board of Aldermen; that afterwards the control of the streets of 
Jersey City being, by law, placed in the hands of a new board, the 
Board of Street and Water Commissioners, that board interfered with 
the complainant and prevented it from completing the apparatus by 
which the electric motors might be used according to the system 
aforesaid, from Varick street to the ferry aforesaid, and passed an 
ordinance which provided that the said system should not be extended 
from Varick street to the ferry aforesaid, without the consent of that 
board. And the Chancellor being of opinion that the complainant, 
by reason of the ordinance and resolution of the Board of Aldermen 
aforesaid, and its action upon the faith thereof, in preparing apparatus 
and expending money, secured the legal right to introduce said system 
of locomotion in Montgomery street, which could not be taken away, 
and was not taken away by the action of the Board of Street and 
Water Commissioners, and further, that the complainant is entitled 
to the assistance of this court in the exercise of its aforesaid right, 
provided that such exercise may be had with due regard to the public 
rights and convenience, and that this court should protect it in the 
enjoyment of its right upon its undertaking to exercise the same in 
manner indicated. 

And the complainant having presented a document of which the 
following is a copy, to the Chancellor, as a designation of the method 
in which it proposes to exercise its right, to wit: (Her2 was inserted 
a copy of the document). 

It is on this day of November, eighteen hundred and ninety- 
one, ordered that the said document be filed with the sergeant-at-arms 
at the Chancery Chambers in Jersey City, subject to inspection by the 
defendants, and that the defendants show cause, if any they have, in 
writing, why the right of the complainant should not be exercised in 
the manner indicated, and what other provisions, if any, should be 
added to such plan reasonably to insure public safety and convenience. 
Such objections shall not go to the system adopted by the complain- 
ant, known as the “trolley system,” but to the method of putting 
such system in operation. The said objections in writing shall be 
filed with the sergeant-at-arms aforesaid, within ten days from the 
date hereof. 
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And it is further ordered that a copy of this order, which need not 
be certified, shall be served upon the solicitor of the defendants within 


two days from the date hereof. 


SANFORD L. HIBLER, PROSECUTOR, v. WILLIAM H. YOUNG, DEFENDANT. 


(Warren Circuit Court. 


Res Judicata—Former Recovery—Re- 
plevin—Trover—Certiorari to Common Pleas. 
—If, after a judgment in replevin for the 
return of the goods, only part of the goods 
are returned, the plaintiff cannot main- 
tain an action in trover for damages for not 
returning the rest of the goods. His 
proper remedy is by assignment of and 


Filed Feb. 26, 1892.) 


action upon the replevin bond, and he 
might have recovered damages in the re- 
plevin suit, instead of taking judgment for 
the return of the goods. 

If a party bringing a second suit has had 
an opportunity to recover in the first suit 
that which he seeks to recover in the sec- 
ond, the latter cannot be maintained. 

































On certiorari to the Common Pleas. 

The case to be decided by the Supreme Court is that contained in 
the record brought up by certiorari and the certificate of the court 
below of the facts found by that court. 

Mr. George A. Angle and Mr. George M. Shipman for the prosecutor. 

Mr. Levi D. Taylor for the defendant in certiorari. 

Scupper, J.: The defendant in certiorari brought an action of trover 
against the prosecutor to recover damages fur the conversion of cer- 
tain goods and chattels before a justice of the peace and obtained 
judgment, which was affirmed on appeal to the Court of Common 


Pleas. 


The record brought up by the writ uf certiorari and the certificate of 


the Court of Common Pleas of the facts found by that court, upon 
which their judgment was based, present the case in the form upon 
which the decision of this court must be based. South Brunswick v. 
Cranbury, 52 N. J. L. (23 Vroom) 298. 

From these it appears that William H. Young, a constable of this 
county, by virtue of two writs of attachment, took certain goods and 
chattels of one Thomas V. Demarest, and while he had them in his 


yossession, the prusecutor, Sanford L. Hibler, caused a writ of 
d b ] ? 


replevin to be issued out of the Circuit Court of the county of War- 
ren, by which all the goods and chattels held by said Young were 
taken by the sheriff and delivered to Hibler, who gave bond to the 
sheriff pursuant to the statute. 

The action of replevin was tried in the Circuit Court, and judgment 
was given for the defendant therein, William H. Young. Tbe judg- 
ment was in form that the defendant have return of the goods and 
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chattels in controversy. Return was made by the defendant to the 
plaintiff, but it is claimed that some of the goods were not returned, 
and those that were delivered to the plaintiff were in a damaged con- 
dition. These facts, substantially as above stated, were found by the 
Court of Common Pleas and upon them their judgment was based 
that the plaintift in the action before them, William H. Young, was 
entitled to damages for the goods not delivered, and for the deprecia- 
tion in value of those delivered while in Hibler’s possession. 

The one controlling question in this cause, in my opinion, is, can 
Young bring an action of trover to recover damages for the injury 
which he alleges he has sustained? He was the defendant in the action 
of replevin and Hibler was the plaintiff, the same parties as in this 
action. The subject of controversy in that suit was the same as in this, 
the unlawful taking of the same goods and their ownership. It was 
adjudged that the title was in Young and that Hibler make return, not 
of some, but of all the goods. In that action Young had the choice 
of remedies; he could have the value of the goods and chattels and 
his damages, or a return of the goods replevied. It appears that he 
chose the latter. It is contended by Hibler that he did receive and 
accepted the goods, and that a sum of money was paid to him suffi- 
cient to cover any deficiency and damage. But the Court of Common 
Pleas have certified that they did not find there was a settlement be- 
tween the parties. This leaves the question still open whether all the 
goods had been returned, and the damages satisfied. This question 
cannot be determined by this court on certiorari, as the evidence on 
which the court based their finding is not, and cannot be here. It 
must be decided in some legal form, and the attempt has been made 
to supplement the action of replevin by this action of trover. My ex- 
amination of the cases has not enabled me to find a precedent for this 
proceeding. The rule seems to be that if the party bringing a suit 
have an opportunity of recovering in the original action that which he 
seeks to recover in the second action, the latter cannot be maintained. 
Both parties are actors in replevin, and each has his appropriate rem- 
edy in that form of action given him by statute. The defendant 
waived his damages and took the goods. If no proper legal return 
was made he had his statutory remedy by an assignment of and action 
on the replevin bond given to the sheriff by the plaintiff in that action 
wherein the goods were delivered. If the bond was not adequate, the 
sheriff would be liable. Here was a complete remedy given by 
statute, and the only one which the defendant could have when he 
had been brought within the jurisdiction of the court under these 
statutory proceedings, He hag had his day in court in a form of action 
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competent to decide the whole controversy between him and his 
opponent. 

His remedy on the bond is complete. Caldwell v. West, 21. N. J. L. 
411 (1 Zab.); 8. C., 23 N. J. L. 736 (3 Zab.); Field v. Post, 38 N. J. 
L. 346, 349 (9 Vr.); Peacock v. Haney et al., 38 N. J. L. 179 (8 Vr.) 

The condition of the bond requires the return of the identical 
goods, and in as good order as when taken. Wells on Replevin, 419, 
421, 422, etc. 

This is the defendant’s remedy, and when adequate he is entitled to 
no other. The action of trover in this case is not maintainable, and 
the judgment will be reversed. 


BUSH v. CENTRAL RAILROAD COMPANY OF NEW JERSEY. 


‘New Jersey Supreme Court. 
N ~ 


Practice — Rule for Judgment Nisi— entered on the filing of the postea. This 
Rule to Show Cause—Endorsement of Inter- rule is superseded by the rule to show 


est on Execution.—lIf, after a verdict at the cause. Interest on the verdict is obtained 
Circuit, a rule to show cause for a new’ by endorsement on the execution, and it 
trial is obtained before the postea is filed, begins to run from the time of filing the 
a rule for judgment nisi should not be  postea. 


A verdict for the plaintiff having been obtained in this case, the de- 
fendant’s counsel applied within four days for a rule to show cause 
why a new trial should not be granted, and the rule was granted. 
Afterwards, at the opening of the next term of the Supreme Court, 
the plaintif?f's counsel presented the postea to Judge Knapp, and it 
was signed. Ife then applied to the court for leave to file the postea, 
and for a judgment nisi. He explained to the court that a rule to 
show cause had been granted, but said he considered it to be the 
proper practice to enter a rule for judgment nisi on filing the postea, 
and that he desired to fix the time from which interest should accrue 
upon the verdict. 

Drxon, J., said it was the practice to enter a rule for judgment nisi 
on the filing of the postea, but that this was only a rule for judgment 
unless a rule to show cause for a new trial should afterwards be 
granted and made absolute. And that since in this case a rule to 
show cause had already been granted, the rule for judgment nisi was 
superseded, and could not be entered. Under the old practice, both 
the filing of the postea with the rule for judgment nisi were applied for 
at the next term of the Supreme Court. The judgment nisi was en- 
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tered first, and the rule to show cause came afterwards. The fact 
that the postea may now be filed earlier upon notice, and that the rule 
to show cause must be applied for within four days after the trial, 
makes no difference in the nature of the rules. The whole matter was 
clearly explained by Judge Elmer in Erie Railway Company v. Aker- 
son, 33 N. J. L. (4 Vr.) 34. As Justice Pennington said in Young v. 
McPherson (Penn. *895), “ What is called a judgment nisi is nothing 
more than arule to show cause why a judgment should not be en- 
tered.” And, if before such a rule to show cause is entered, the other 
party obtains a rule to show cause why a new trial should not be 
granted, there is no need for the other rule, and, indeed, the two 
would be inconsistent with one another. Once get rid of the notion 
that the rule nisi is a judgment and all will be plain. As to the inter- 
est on the verdict the practice is to endorse on the execution that 
interest is to be levied from the date of the filing of the postea. It was 
said by Justice Elmer in Erie Railway v. Ackerson that “ from a very 
early period it has been the practice in this State to collect legal 
interest on a judgment by means of an endorsement on the execution, 
and the right to do this must be regarded as the common law of New 
Jersey.” He goes on to say, “Where an execution has been prevented 
from being issued, or has been stayed by rule to show cause, this in- 
terest properly commences from the time the postea was filed and 
judgment nisi entered.” But it is clear that if judgment nisi is not 
entered because a rule to show cause has been granted, the interest 
will run from the time of filing the postea. 


Norre.—These remarks of Mr. Justice Dixon were made in a very informal way, and we 
understand that there is some difference of opinion among the Judges as to whether a 
rule for judgment nisi should be made when a rule to show cause has already been 
granted. We believe it is the practice of some of the Judges to grant the rule for 
judgment nisi on the filing of the postea, whether a rule to show cause has been granted 
or not. The practice does not seem to be definitely settled in the Supreme Court clerk’s 
office. A judgment nisi is defined by Bouvier (Law Dict.) to be one ‘‘entered on the 
return of the nisi prius record with the postea, which would become absolate according to 
the terms of the postea, unless the court out of which the nisi prius record proceeded 
should, within four days, otherwise order.’’ Quoted in Black on Judgments, 318. This 
definition was made in view of the old practice of the King’s Bench, by which a final 
judgment was not entered until the lapse of four days after the rule for judgment nisi, 
during which time the defendant might move for a rule to chow cause or present a writ 
oferror. Since, however, the subject-matter of the definition is not, in fact, a judgment, 
but only a rule to enter one unless a rule to show cause be granted and made absolute, 
it would seem that a rule nisi would be of no use after a rule to show cause had been 
entered.—Eb. 
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EXECUTIVE CONTROL OVER LEGISLATION. 


The Legislature of New Jersey assembled January 12th and ad- 
journed March 11th, 1892. It was in session two months, and its 
chief duty was to enact laws. It passed and delivered to the Gov- 
ernor for his action 349 bills. Only 65 of these were approved by him 
up to and including March 11th, the date of adjournment. It is to be 
presumed that the remaining 284, more than four-fifths of the whole, 
were presented to him after the adjournment, or within five days be- 
fore it. 

Many of them were passed early in the session and most of them more 
than five days before its close, and it is assumed that he has now until 
April 10 the sole power to declare whether they shall be the laws of New 
Jersey or not. Some of them are of great importance to the public, and 
upon some of them vast private and corporate interests depend. Such 
as he wishes to be laws he can sign or file in the office of the Secre- 
tary of State, with or without his approval, if the act of 1880, here- 
after quoted, is valid, and such a3 he wishes not to become laws he can 
kill by simply holding them until April 11th, without stating his ob- 
jections or giving any reasons. 

If this assumption as to his power is just, the Executive is the irre- 
sponsible master of the situation, and as to these 284 bills passed by 
both houses of the representatives of the peopie, which we have been 
accustomed to consider the law-making body, he is the real law maker, 
and his action is without appeal, and without accountability, woes 
to public opinion. 

The manner in which this power over so large a body of bills has 
been secured was simply by arranging with the proper committee to 
abstain from presenting passed bills to the Governor for approval until 
the close of the session. Those which he wished to make laws before 
the adjournment he could call for and sign. Those which any legis- 
lator was bold enough to force upon him he could sign or return with 
his objections within five days; but those over which he desired to ex- 
ercise his sole power at his leisure and to kill without giving reasons, 
were presented to him in a batch at the close of the session. As to 
these he has been hearing arguments and deciding whether they shall 
be laws or not without declaring any grounds for his action. 

It is a matter of momentous interest to the people of New Jersey 
to know whether there is any constitutional warrant for this enormous 
extension of executive power, and what are the limitations imposed 
upon the Governor in the exercise of his functions as part of the law 
making power. To reach the true answer to these important ques. 
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tions it will be necessary to state fully the constitutional and legisla- 
tive provisions, and to refer to the decisions in which they have been 
interpreted. There are no decisions on the subject in this State. 

Article V., section 7, of the Constitution, provides that “ every bill 
which shall have passed both houses shall be presented to the Gover- 
nor; if he approve he shall sign it, but if not he shall return it, with 
his objections, to the house in which it shall have originated, who 
shall enter the objections at large on their journal, and proceed to re- 
consider it; if, after such reconsideration, a majority of the whole 
number of that house shall agree to pass the bill, it shall be sent, 
together with the objections, to the other house, by which it shall 
likewise be reconsidered, and if approved by a majority of the whole 
number of that house, it shall become a law; but in neither house 
shall the vote be taken on the same day on which the bill shall be 
returned to it; and in all such cases, the votes of both houses shall 
be determined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the Governor, within 
five days (Sundays excepted) after it shall have been presented to him, 
the same shall be a law, in like manner as if he had signed it, unless 
the Legislature by their adjournment prevent its return, in which 
case it shall not be a law.” 

An act of the Legislature, approved April 17, 1846, soon after the 
adoption of the Constitution (Rev. 1094, § 7) provided, “ That on the 
passage of any bill into a law, or the adoption of any joint resolution, 
the same shall be delivered to the Governor or person administering 
the government, who, in case he shall approve such bill or joint reso- 
lution, shall sign and deliver the same to the Secretary of State to be 
filed in his office.” 

No time is fixed for such presentation, but the words are “on the 
passage,” and the act of May 20, 1820, providing for the delivery of 
laws to the Secretary of State, when the Governor was elected by the 
Legislature and was the President of the Council, and of which act 
this was an amendment, used the expression “ that the secretary of the 
Council and clerk of the Assembly shall forthwith, on the passage of any 
bill into a law, deliver the same to the Secretary of State,” etc. The 
inference is clear that the presentation to the Governor was to be 
made forthwith on the passage of a bill, and that the understood 
course of the enactment of laws was to present them to the Governor 
promptly as they were passed, to give him five days to consider them, 
to cause them to become laws as soon as he signed them, or, when he 
had kept them over five days, to have his objections made within 
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that time duly considered, and, if a majority thought them untenable, 
to cause the bills to become laws notwithstanding. 

Under this practice all the work of the session would go regularly 
on, except that of the last five days, and as to this the only questions 
as to the power of the Governor ought to arise. The questions are 
important enough as to the bills usually crowded into the last five days, 
but when, by deliberate arrangement, the largest part of the work of 
the session is brought within their scope, they acquire extreme signi- 
ficance and interest. 

The Legislature undertook to extend and dcfine the power of the 
Governor over such bills by an act passed March 12, 1880 (P. L. 259), 
which provided that “no bill or joint resolution passed by the Legis- 
lature of this State, which shall remain in the hands of the Governor, 
not approved by him, on the final adjournment of any session of said 
Legislature, or shall be presented to him for his approval after said 
adjournment, shall become a law, unless he shall deliver the same 
with or without his approval to the Secretary of State of this State, 
within thirty days after said adjournment.” 

It can scarcely be contended that the Legislature had power by this 
act either to extend or limit the power of the executive in respect to 
his legislative functions. In the language of the court in the case of 
Lankford v. Somerset County, hereafter cited, “‘ Whatever may have 
been contemplated by the Legislature, in the passage of the statute 
referred to, it is very clear it could not in any manner restrict the 
legal and rational construction of any of the provisions of the consti- 
tution.” The statute referred to was one relating to the duty of the 
Governor in approving bills passed by the Legislature. 

If the last clause of the 7th section of Article V. of the Constitu- 
tion means just what it says, that in case the Legislature by adjourn- 
ment prevents the return of a bill within five days, it shall not become 
a law, the act of 1880 cannot provide that it shall become a law. If 
it means that it shall not become a law unless signed within the five 
days, that act cannot make it a law if signed after five, but within 
thirty days. If it means that it shall become a law if signed after five 
days, that act cannot impose the limitation of thirty days not imposed 
by the Constitution. 

The question then remains, what is the true interpretation of the 
clause ? 

The constitutional provision is the same as that of the Constitution 
of the United States and of many of the States, except that they vary 
as to the number of days. 

The provision has been frequently the subject of judicial decision. 
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No authority has been found for the construction that bills presented 
to the Governor after adjournment or within the prescribed number 
of days before it, may become laws if signed after the time prescribed 
for consideration has expired, under a constitutional provision that in 
such case they shall not become laws. 

In the case of State v. Board of Supervisors (Miss., 1887), 1 Southern 
R. 501, it was held that under the Mississippi Constitution a bill might 
be signed by the Governor after the adjournment. That constitution, 
however, provides that in case a return of the bill within five days is 
prevented by adjournment, it shall be a law at the end of three days 
after the next meeting of the Legislature, if not sent back by the 
Governor, with his objections, in that time. 

There are cases which hold, with great force of reasoning, that such 
bills cannot become laws if signed after the adjournment. This was 
held in Fowler v. Pierce, 2 Cal. 165, (1852). The provision was iden- 
tical with that of New Jersey. The court held that the Governor 
could not sign even one day after adjournment, and that such prac- 
tical construction had always been given by Congress and all States 
with similar constitutional provisions. The court said: “ The Legis- 
lature and Governor are a unit in the law-making power. Whenever 
a part ceases to act, the whole becomes inoperative. Upon the ad- 
journment the power ceases, and all acts of a legislative nature are 
void.” 

In Solomon v. Commissioners, 41 Ga. 157, a law was passed March 
16th, the Legislature adjourned March 18th, and the bill was approved 
May 29th. The constitutional provision was precisely that of New 
Jersey. The court declared that if it were an original question, they 
would hold that the Governor could not sign after adjournment, but 
that it had long been the practice to take five days to consider and to 
approve bills after the adjournment within that time, but not afterwards. 
And, without disturbing this long usage, they held that the bill in 
question, approved after two months, did not become a law. 

But the weight of authority is in favor of the interpretation which 
holds that where the adjournment prevents the return within the pre- 
scribed number of days, the Governor may sign them within that 
time, notwithstanding the adjournment, but not afterwards. 

} The subject was carefully discussed by Chief Justice Waite in Seven 
Hickory v. Ellery, 103 U. 8. 423, (1880). That case arose under the 
Constitution of Illinois, which provides that in case the adjournment 
prevents the return within ten days, “ the bill shall be returned on the 
first day of the meeting of the General Assembly after the expiration 
of the said ten days or be a law.” 
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Even under this provision the court held that a bill would become a 
law if signed within ten days, but not afterwards. The Chief Justice 
said: “ The single question is whether a bill passed by both houses 
and presented to the Governor before the Legislature adjourns be- 
comes a law when signed by the Governor after the session has been 
terminated by an adjournment, but within ten days from its presenta- 
tion to him. We have no hesitation in saying that itdoes. There is 
certainly no express provision in the court to the contrary. All that 
instrument requires is that before any bill which has passed both 
houses can become a law it shall be presented to the Governor. If 
he approve he may sign it. If he does sign it within the time it becomes 
alaw. That is not said in so many words, but it is manifestly im- 
plied.” 

This result was reached in a case where the Constitution provides 
that the bill shall be a law unless returned on the first day of the next 
session. The reasoning is still more forcible when applied to a pro- 
vision declaring explicitly that in case adjournment prevents the 
return, it shall nof be a law. 

In People v. Bowen, 21 N. Y. 517 (1860), Chief Justice Denio 
made the same interpretation of the Constitution then existing in 
New York, which was identical with that of New Jersey. The bill 
was passed April 13th, the Legislature adjourned April 14th, and the 
approval was April 17th. The court held that it became a law, and 
in answer to the argument that if it could be signed at all after ad- 
journment, it could be done at any indefinite period thereafter, the 
Chief Justice said: “It is plain that the authors of the Constitution 
considered that period sufficiently long for the perf-rmance of that 
duty ; and I think he would not be justified in acting upon a bill after 
his ten days had elapsed, whether the session was continued or not.” 
He adds: “ It would plainly be the duty of the Governor to act upon 
such bills as had been left in his hands on the adjournment at the 
earliest practicable time thereafter. * * * If he neglects to act, 
which he will do, of course, if the bill is disapproved of by him, it falls 
to the ground by the express provisiors of the Constitution; for the 
grounds of his disapproval cannot be passed upon by the Legislature.” 
And Judge Clerke, maintaining the same view, said: “If he retains 
the bill without signing it for ten days during the session, his ap- 
proval is to be presumed; but if he retains it after the adjournment 
without signing it, his disapproval is to be presumed, and it fails to 
become a law.” 

The question has been fully discussed, with the same result, in 
Lankford v. Somerset Co., 73 Md. 105 (20 Atl. R. 1017, 22 Atl. R. 
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412, and 11 L. R. A. 491), in the Maryland Court of Appeals, Novem- 
ber, 1890. 

In that case the Legislature adjourned March 31st, the bill was 
presented April 4th, and approved April 8th. The constitutional 
provision was precisely the same as that of New Jersey, except that 
the time was six days. The question was whether the act was signed 
by the Governor within the time allowed by the Constitution. The 
majority of the court held that it was properly signed with:n six days 
of its presentation, and in a vigorous dissenting opinion it was main- 
tained that an act not signed by the Governor until after the adjourn- 
ment was not a law. 

The concurring opinions of Chief Justice Alvey and Judge Bryan, 
and the dissenting opinion of Judge Robinson, in which Judge Irving 
concurred, contain very full discussions of the whole subject, and will 
be found very interesting in considering the present situation in New 
Jersey. The opinions are long and cannot be very well condensed. 
The Chief Justice held it to be clear that although the express terms 
of the Constitution provide that the bill shall not be a law if the ad- 
journment prevents its return in six days, yet by implication the Gov- 
ernor would have the full extent of six days within which to determine 
whether he would sign it or not; and that he might defeat it by re- 
fusing to sign it if the two houses adjourn before the expiration of the 
six days from the time it was presented to him; that six days were 
allowed to consider and determine whether any particular bill shall be- 
come a law, and the right to this time is clearly not defeated by adjourn- 
ment before its expiration. And he repeats that “it is clear that a 
bill so presented may be signed by him at any time within the six 
days, notwithstanding the adjournment of the two houses before the 
expiration of that time.” And again he stated the question and the 
answer of the court thus: “The question for this court to decide is 
whether a bill regularly passed by the Legislature, and sealed as di- 
rected by the statute, can be constitutionally presented to the Gover- 
nor and signed by him after the session of the Legislature has closed. 
In the opinion of a majority of this court this may be done, provided 
the bill be signed by the Governor within six days from the time it is 
actually presented to him for approval.” 

Judge Bryan in his concurring opinion, in answer to the argument 
that since no express limitation was contained in the Constitution, the 
Governor might retain the bills for an indefinite time, and cause 
great public inconvenience, said: ‘“ It would be unbecoming in the 
Court to anticipate that the Executive Department would neglect its 
duty. If unhappily such an event shall ever occur, we must deal 
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with the case as law and justice may require. It is possible that we 
may some day be obliged to declare a law invalid because of the Gov- 
ernor’s delay in signing it. But that day has not yet arrived.” He 
said, however, that the Constitution provided for defeating the act of 
the Assembly when the Governor disagrees with the two Houses, but 
where they all agree it contains no provision for defeating their united 
will, and he thought that if there were any designated period within 
which the Governor is to sign bills presented to him, it may perhaps 
be inferred from the clause providing that no law shall take eftect 
until the first day of June, unless it be otherwise expressly deciared 
therein. But no such inference as this can be drawn from the New 
Jersey Constitution, since it contains no provision as to the time when 
laws shall take effect. That is left for statutory regulation. (Rev. 
1122, § 13.) 

In the dissenting opinion, 22 Atl. Rep. 412, Judge Robinson, after 
quoting the constitutional provision, says: “ The language is plain 
and explicit, and every provision of this section shows, it seems to me, 
that the Constitution means that every bill shall be presented to and 
signed by the Governor during the session of the Legislature. Other- 
wise, if it meant that the bill should be presented and signed by him 
after adjournment, provisions would have been made fixing the time 
within which such bills should be presented and signed, but no such 
provision is to be found in the Constitution.” 

After stating that he found no implication of a limit of time in the 
Constitution, he added: “I am glad, however, the court has been 
able even by implication to limit the time within which bills may be 
presented and signed by the Governor after the Legislature shall have 
adjourned. This may afford some protection at least against the mis- 
chiefs which may result from a construction thus placed upon this 
section of the constitution.” 

He refers to the Federal Constitution and the practice under it, and 
declares that it was understood and interpreted by the Federal Gov- 
ernment, and by every Governor and Legislature of Maryland, that 
every bill must be presented and signed before adjournment down to 
1880, when, for the first time in the history of the State, bills were 
presented to and signed by the Governor after the Legislature had 
adjourned. 

In view of these cases it would seem clear upon reason and author- 
ity that no bill which remained in the Governor’s hands more than 
five days without being signed, after presentation at the close of the 
session or within five days before it, can become a law. And it is not 
perceived how the act of 1880, or any usage under it, can change the 
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situation. Nor is it altered by the fact that, by some arrangement be- 
tween the Governor and the Committee on Passed Bills, a large part 
of the work of the session has been put in this position. A disregard 
of the requirement of the Constitution does not work its abrogation. 

It is possible that many of the bills passed during the session, and 
more than five days before its close, though perhaps not formally pre- 
sented to the Governor as they were passed, were sufficiently presented 
to him to meet the requirements of the constitution, and have thus 
become laws. The act of March 19, 1851 (Rev. 1095), requires the 
Governor to endorse the true time of presentation on bills passed by 
both Houses and not returned by him within the time limited. If 
there is any uucertainty as to the time, it can be ascertained. In 
Gardner v. Collector, 6 Wall. 499, the court held that ‘“ whenever a 
question arises as to the time when the President approved a bill, the 
court may resort to any source of information capable of conveying to 
the judicial mind a satisfactory answer.” In that case the date of 
approval endorsed by the President was left uncertain. 

This is a mere suggestion of a possible remedy for some of the 
serious consequences that may result from the extraordinary accumu- 
lation of bills in the hands of the Governor, if the views held by the 
courts in the cases above referred to shall be found to be correct in 
any cases that may arise concerning the validity of such acts. 

There is no prescribed formality in presenting passed bills to the 
Governor for his action. It would probably be held that, after bills 
have passed both houses and received the proper signatures and scru- 
tiny, any method of bringing them to the attention of the Governor, 
as ready for his action, would be sufficient. 

The New Hampshire judges, in an opinion given at the request of 
the Legislature, 45 N. H., 607, considered this matter carefully, and 
held that it was merely a matter of usage, the essential thing being to 
get the bills before him in the customary way, and they held in that 
case that a bill left by the Senate Clerk on the table of the Governor 
in the Executive Chamber in his absence, announcing that it was a 
bill for the Governor, in the presence of his son-in-law, the State 
Auditor sitting at a table in the same room, was a sufficient presenta- 
tion on that day, although the Governor did not actually see it until 
the next day. 

It will require knowledge of the actual facts as to what was done 
with this large number of bills passed during the session and re- 
maining in the Governor’s hands at its close, in order to determine 
whether they can be regarded as presented during the session, and 
have become laws by being retained five days before the adjournment. 
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Among these bills are many passed long before the close of the ses- 
sion. It is difficult to understand why the duty of presenting them to 
the Governor “on their passage,” as provided by the statute, was 
neglected. 

An examination of the dates of the approval of the statutes in recent 
years discloses a peculiar state of things. 

From 1845 to 1884 it was the almost unbroken custom to approve 
all bills during the session. A very small number, only about 40 out 
of more than 10,000, were approved after the adjournment, but none 
of them more than five days afterwards. In 1883, 90 were approved 
on the last day and none afterwards. The act of 1880 did not change 
the practice. But in 1884, the first year of the present Governor’s 
former term, 66 bills out of 225 were approved after the adjournment, 
and only 9 of them within five days. In 1885, out of 250 general 
public laws, 86 were approved afterwards and only 13 within five days. 
In 1886 there was an adjourned session in June, and only 5 were 
approved after the last day. In 1887, out of 182 general public acts, 
77 were approved after the close, and only 23 within five days. In 
1888 the number was 97 out of 337, and 29 within five days. In 1889, 
97 out of 297, and only 2 within five days. In 1890, 82 out of 311, 
and 8 within five days; and in 1891, 159 out of 285, more than half, 
were approved after adjournment, and only 5 within five days. 

These facts are taken from the official volumes of the statutes, 
which, by law, are evidence in all courts of the State. (Rev. 1122. 
Every court must assume that the dates of approval are true. It is 
said that before 1884 a custom had grown up for the Governor to 
hold the bills after five days and date back his approval, so as to 
bring it within the limit. If this is true, it was a very loose practice, 
and the fact that the official date of approval was always before the 
adjournment or within five days thereafter, shows that the governors 
regarded that time as the constitutional limit. Under such practice, 
the people would be brought under the operation of laws before they 
were actually made. Such a Draconian custom, however persistent, 
could not abrogate or alter the Constitution. Moreover, the Revision 
of 1846 retained the former law requiring the Governor to deliver the 
laws to the Secretary of State, and the Secretary, in turn, to prepare 
them for official publication and deliver them to the person appointed 
to print them, within four weeks after the close of the session. (R. S. 
810, Rev. 1094.) It must have been understood that the functions of 
Legislature and Executive, in making the laws, would have been 
fully performed in time to enable the Secretary of State to discharge 
this duty—to be finished within four weeks from the close of the 
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scesion. There could have been no custom, then, to let the bills 
remain in the Governor’s hands without action for an indefinite 
period, or during what is called “the legislative year.” If such a 
custom grew up, it was a custom to violate both the Constitution and 
the statute. 

In the present year the proportion of bills left in the hands of the 
Governor to be acted on at his leisure has been greatly increased. If 
the practice shall grow as it has done since 1884, it will soon work a 
complete change in our legislative system. The legislators will 
assemble and become the mere advisers of the Governor—preparing 
and passing such bills as they hope he may approve—and having 
closed their labors, they will disperse and leave him in sole possession 
of the actual law-making power. This will be a practical surrender 
of their power to pass laws over his veto, and confer on him an abso- 
Inte veto without requiring him to state any reasons for his action. 

If the people of this State are ready for such a change in their form 
of government as this, it should be effected by an amendment to the 
Constitution, and not by any legislative attempt to modify the present 
one, nor by any executive plan to postpone the orderly presentation 
of bills “on their passage,” as directed by the statute, until at or 
near the adjournment, so that he may then have absolute control 
over them, and his will concerning them may become the law. 

New York, by amendment to its Constitution in 1874, did make a 
change in this requirement, and provided that “if the adjournment 
shall prevent the return of a bill it shall not become a law without the 
approval of the Governor. No bill shall become a law after the final 
adjournment unless approved by the Governor within thirty days 
after such adjournment.” This merely extends the time of approval 
after the close of the session from five to thirty days. It is not likely 
that the people of that State, in approving this change, conceived it 
possible that the largest part of the work of their representatives 
could be left subject to the sole will of the Executive during thirty 
days after their session. 

If a custom has prevailed in New Jersey and is increasing, by 
which the law-making power is practically given to the Executive, and 
this commends itself to the people, a change so fundamental should 
be made by the regular process of amending the organic law. 

By the practice in New Jersey up to 1884, as it appears from 
the dates of approval in the printed laws, and the general prac- 
tice of the Federal Government and other States with like pro- 
visions, and by the course of judicial decision, the true import of 
the requirement of the Constitution (which is contained in the article 
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concerning the Executive and prescribing his duties) has been under- 
stood to be this: That passed bills shall be presented to the Governor 
on their passage ; that he shall have five days to consider them; that if 
he approves them his signature is only necessary to make them laws, 
and he may affix it within five days, whether the Legislature is in 
session or not; that if he does not approve he must return them with 
his objections within the five days; but if this is prevented by an 
adjournment, then, since further legislative action is necessary and 
cannot be taken, they shall not become laws. 

The disregard of this interpretation, thus sanctioned by long custom 
and decision, will probably lead to controversy over recent legislation Ay 
and settle the matter finally in this State. 

Such cuntroversies as to the existence of statutes were in the con- 
templation of the Legislature, and in 1873 a law was passed to sim- 
plify them. (Rev. 1129). That act provides that within one year 
after the filing of any act with the Secretary of State, the Governor, 
if he has reason to believe that it was not duly passed or approved, 
may cause the question of its validity as a law to be presented to the 
Supreme Court and determined in a summary way on the petition of 
the Attorney-General, and also that any two or more citizens may, f 
within the same time, file such a petition and bring any act to a like 
test. 

In view of recent complications on this subject, it seems likely that 
this simple method of determination may be pursued. 


A. Q. KeEassBey. 
NEWARK, N. J., April 7, 1892. 
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The Inter-Collegiate Law Journal, March, 
1892. New York. 

The Faculty of the New York Law 
School (with portraits), by Marx E. Harby ; 
Oaths, Judicial and Extra-Judicial, by R. 
H. Thorn‘on ; Questions Asked for Admis- 
sion to New York State Bar; Lectures on 
Admiralty, by William Allen Butler ; 
Early History of the Inns of Court and 
Chancery, by Henry C. Underhill. 

The National Corporation Reporter, March, 
1892. Chicago, Ill. 

Duties of Directors ; Collateral Attacks 
on Corporate Franchises ; Illinois Assign- 
ment Law ; Individual Liability of Stock- 
holders ; Municipal Ownership and Control 
of Corporations. 

American Investments, March, 1892. Buf- 
falo, N. Y. 

Under the head of ‘‘ Legal Department ”’ 
this Journal publishes from month to 
month abstracts of the recent decisions of 
nearly all the States on questions arising 
out of the investment of funds in mort- 
gages, municipal bonds, tax deeds, tax and 
city warrants, etc., and frequently in its 
editorial columns comments upon legal 
subjects, questions and recent decisions. 
To those interested in real estate law, and 
especially to investors in Western securi- 
ties, this journal is of great value. 

The American Law Register and Review, 
February, 1892. University of Penn- 
sylvania Press, Philadelphia. 

The Constitutionality of the Reciprocity 
Clause of the McKinley Tariff Act, by C. 
Stuart Patterson ; Tilden v. Green, et al.— 
annotation—The Authority of the Tilden 
Will Case Outside of New York State. 





BOOK NOTICES. 


LAWYERS’ REPORTS, ANNOTATED, Book 
12. All current cases of general value 
and importance decided in the United 
States, State and Territorial Courts, with 
full annotation by Robert Desty, editor, 
Burdett A. Rich and Henry P. Farnham, 
reporters, the publisher’s editorial staff, 
and the several reporters and judges of 
each court, assisting in selection. The 
Lawyers’ Co-operative Publishing Com- 
pany, Rochester, N. Y., 1891. 


DIGEST OF INSURANCE CASES, embracing 
the decisions of the Supreme and Cir- 
cuit Courts of the United States, of the 
Supreme and Appellate Courts of the 
various States and foreign countries, 
upon disputed points in fire, life, marine, 
accident and assessment insurance, and 
affecting fraternal benefit orders. Refer- 
ences to annotated insurance cases in 
editorials in law journals on insurance 
cases, for the year ending October 31, 
1891, by John A. Finch, The Rough 
Notes Company, Indianapolis, 1892. 


THE GENERAL PRINCIPLES OF THE LAW 
OF EVIDENCE, with their application to 
the trial of civil actions at common law, 
in equity, and under the codes of civil 
procedure, of the several States, in two 
volumes An appendix to Vol. II con- 
tains the code provisions of New York 
and California, by Frank S. Rice. The 
Lawyers’ Co-operative Publishing Com- 
pany, Rochester, N. Y., 1892. 

Reviews of the above books will be pub- 
lished in the May number of this JOURNAL. 





NEW JERSEY SUPREME COURT. 





NEW RULE WITH REFERENCE TO ALLOW- 
ANCE, VACATION, RETURN, ETC., OF 
WRIT OF CERTIORARI. 

The following new and important rule of 
the Supreme Court of the State of New 
Jersey was adopted at the February term: 

“A Justice of the Supreme Court upon 
allowing a writ of certiorari may direct the 
same to be returned at a day either in term 
or in vacation, and upon notice to parties 
may order that the return day named in a 
writ which has been allowed, shall be 
changed to an earlier or later day. All 
writs of certiorari shall be made returnable 
in twenty days from the date of allowance, 
unless otherwise ordered. A Justice of the 
Supreme Court, at any time after he has 
allowed a writ of certiorari, may order a 
vacation of the allowance. Upon applica- 
tion of a sole defendant or of all the de- 
fendants in certiorari, this court or a Justice 
thereof may, at any time after an allow- 
ance of a writ of certiorari, order any judg- 
ment or proceeding directed to be certified 
by such writ, to be reversed or vacated, 
and for this purpose may make all orders 
necessary to secure an immediate return of 
the said writ.”’ 
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STATE BOARD OF TAXATION. 


RULE FOR THE GUIDANCE OF ASSESSORS. 


At the last meeting of the State Board 
of Taxation the following rule for the 
guidance of assessors was adopted: ‘‘It is 
hereby ordered by the State Board of Taxa- 
tion that hereafter all assessments of real 
estate in all cities of this State classified in 
law as first and second-class cities, the as- 
sessor or other taxing officers whose duty it 
is by law to make such assessments in said 
cities shall determine the true value of 
each lot and tract of real estate in such 
city, without the buildings or improve- 
ments, and shall note the same, and shall 
determine and note separately the true 
value of every house and other building or 
structure worth over $100, and the whole 
shall be added and carried out as the value 
of such Jot or tract. It is further ordered 
that this shall apply to the cities of New- 
ark, Jersey City, Paterson, Trenton, Cam- 
den, New Brunswick, Elizabeth, Hoboken, 
Bayonne, East Orange, Passaic and Bridge- 
ton.”’ 





LAWYERS HAVE NO PATRON 
SAINT. 


UNSATISFACTORY END OF A _ DEVOUT 
IRISHMAN’S ATTEMPT TO OBTAIN ONE. 


? asked the lawyer, 


“Did you know,’ 
‘*that the legal profession is the only pro- 
fession that has no patron saint—at least 
none that it will own? ”’ 

‘* What’s the reason for that? ’’ I asked. 


**T don’t know,’’ answered the lawyer. 
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‘*Carelessness, I suppose. When the saints 
were handed around, the representative 
who should have been present was probably 
arguing with the judge in another court.’’ 

‘* What did you mean by ‘at least none 
that it will own ?’”’ I asked. 

‘* Many years ago,’’ was the reply, ‘‘an 
Irish lawyer, who was a fervent Catholic, 
sought to provide his profession with a pa- 
tron saint. So genuine was his desire for 
one that he travelled to Rome to consult 
the Pope. The Pope graciously received 
him. 

‘** Pray, Your Holiness,’ said the Irish- 
man, ‘grant the lawyers a patron saint.’ 

‘According to the story, which is a very 
venerable one, the Pope looked over the list 
and found that there were no saints that 
had not been given to the other professions, 
at which the Irish lawyer was much cast 
down. Observing his depression, the Pope 
bade him cheer up and then directed him 
to go to a church near by, to blindfold him- 
self and to pass around the interior, say- 
ing Ave Marias all the time. 

‘**And,’ said the Pope, ‘the first saint 
you touch shall be the patron saint of your 
profession.’ 

‘*Much gratified, the devout lawyer 
went away to follow the instructions. He 
passed around the church praying. When 
he stopped he put out his hand. He was 
in front of the altar of St. Michael. 

*** Be thou the lawyers’ patron saint?’ 
he cried, and pulled off the bandage. Alas, 
he wasn’t touching St. Michael at all! 
His hand was resting on the devil under St. 
Michael’s feet.’’ 





